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INTRODUCTION 


On  August  20,  21,  22,  and  23,  1963,  the  Committee  on  Ways  and 
Means  held  public  hearings  on  H.R.  8000,  the  ''Interest  Equalization 
Tax  Act  of  1963." 

This  digest  attempts  to  siunmarize  the  argimients  advanced  for 
and  against  the  bill.  In  general,  the  arguments  advanced  for  the  bill 
are  summarized  in  section  I,  and  the  arguments  advanced  against  the 
bill  are  summarized  in  section  II.  Recommendations  for  basic  modi- 
fication of  the  bill  are  summarized  in  section  III,  while  more  specific 
recommendations  are  set  forth  in  a  section-by-section  analysis  in 
section  IV.  Finally,  specific  alternative  recommendations  made  by 
witnesses  are  summarized  in  section  V. 

An  attempt  has  been  made  to  summarize  generally  all  arguments 
and  recommendations;  however,  if  some  testimony  has  been  omitted, 
it  was  unintentional.  For  detailed  statements  presented  by  witnesses 
and  by  those  whose  statements  were  submitted  for  the  record,  it  is 
necessary  to  refer  to  the  printed  hearings. 
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IV.  SECTION-BY-SECTION  ARRANGEMENT  OF  COMMENTS 

Section  4911.  Imposition  of  Tax 

Subsection  (a)  imposes  a  tax  on  the  acquisition  by  U.S.  persons  of 
debt  obligations  of  foreign  obligors.  The  rate  of  tax  increases  from; 
2.75  percent  of  actual  value  for  obligations  with  maturities  of  at 
least  3  years  but  less  than  3M  years  to  15  percent  for  obligations  with 
maturities  exceeding  28K  years.  The  tax  does  not  apply  to  debt 
obligations  having  a  maturity  of  less  than  3  years. 

I 

COMMENTS  j 

See  sections  II  and  III.  I 

*  *  *  *  * 
The  principle  of  interest  equalization  should  be  applied  tq 

U.S.  controlled  Euro-dollars. — Bache  &  Co.  ' 

*  *  *  *  *        i 
A  refund  procedure  should  be  available  when  a  note  i$ 

prepaid. — Association  of  the  Bar  of|  the  City  of  New  York| 
***** 

The   tax  should  not  apply   to   an  interest  bearing  note 
received  by  a  U.S.  person  upon  sales  of  assets  by  hini  to  i 
foreigner  under  a  deferred  payment  contract. — Martin  D 
Ginsburg. 


Under  certam  cucumstances  it  may  be  impossible  to 
termine  the  duration  of  a  loan  at  the  time  it  is  made.  Foi 
example,  if  repayment  is  dependent  upon  percentage  payi 
ments  out  of  the  proceeds  of  a  banana  crop,  it  is  impossibly 
to  tell  when  a  note  will  be  paid. — United  Fruit  Co.  I 

Subsection  (b)  imposes  a  tax  on  the  acquisition  of  stock  of  a  foreigij 
issuer  by  a  U.S.  person.  The  tax  is  equal  to  15  percent  of  the  actua 
value  of  the  stock. 

COMMENTS 

See  sections  II  and  III. 

Subsection  (c)  provides  that  the  person  acquiring  the  security  shalji 
pay  the  tax. 

NO    COMMENTS 

Subsection  (d)  provides  that  the  tax  shall  not  apply  to  acquisitio: 
made  after  December  31,  1965. 
14 
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I 

NO    COMMENTS 

Section  4912.  Acquisitions 

Subsection  (a),  in  general,  defines  the  term  "acquisition"  to  mean 
an}^  purchase,  transfer,  distribution,  excliange,  or  otlier  transaction  by 
virtue  of  whicli  ownership  of  a  foreign  security  is  obtained  by  a  U.S. 
person.  An  extension  or  renewal  of  an  existing  debt  obligation  is 
treated  as  a  new  obligation. 

COMMENTS 

The  period  remaining  to  matm'ity  of  a  debt  obligation 
should  be  measured  from  the  date  the  loan  is  actually  made 
rather  than  from  the  date  the  obligation  becomes  uncon- 
ditionally binding  on  the  parties. — National  Association  of 
^  Manufacturers. 

Imposition  of  tax  and  maturity  of  a  debt  obligation  should 
depend  on  the  date  funds  are  transferred  rather  than  on  the 
date  the  loan  agreement  becomes  binding  on  the  parties. — 
American  Institute  of  Certified  Public  Accountants. 

***** 

If  an  outstanding  loan  has  a  history  of  being  renewed,  or 
the  parties  to  the  loan  contemplated  that  the  agreement 
would  be  renewed  at  the  time  it  was  made,  the  tax  should 
not  be  imposed  if  it  is  renewed. — National  Foreign  Trade 
Council,  Inc. 

Subsection  (b)  provides  special  rules. 

Paragraph  (1)  of  subsection  (b)  provides  that  transfers  of  money  or 
other  property  to  a  foreign  trust,  partnership,  or  estate  is  taxable  to 
the  extent  the  foreign  entity  acquires  stock  or  debt  obligations  of  a 
foreign  issuer  or  obliger. 

COMMENTS 

The  tax  should  be  based  on  the  U.S.  person's  percentage 
share  of  the  foreign  obligations  acquu^ed  by  the  foreign  trust, 
partnership  or  estate  rather  than  the  total  amount  acquired. 
For  example,  if  a  foreign  partnership  invested  $1,000  if  its 
$10,000  capital  in  stock  of  a  foreign  corporation,  and  $9,000 
in  a  manufacturing  plant,  the  amount  subject  to  tax  in  the 
hands  of  a  10  percent  partner  should  be  $100,  not  $1,000. — 
Association  of  the  Bar  of  the  City  of  New  York. 

The  exemptions  applicable  to  direct  investments  in  10 
percent  owned  subsidiaries  and  investments  in  less  developed 
country  corporations  should  apply  to  U.S.  persons  taxed 
under  this  section  in  the  same  manner  as  if  the  investments 
were  made  directly. — Association  of  the  Bar  of  the  City  of 
New  York. 

Paragraph  (2)  of  subsection  (b)  provides  that  a  transfer  to  capital 
of  a  corporation  is  to  be  treated  as  an  acquisition  of  stock. 
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NO    COMMENTS 

Paragraph  (3)  of  subsection  (b)  provides  that  acquisitions  of  foreign 
securities  in  connection  with  corporate  reorganizations  or  distribu- 
tions are  considered  as  being  acquired  from  the  issuer  or  obligor  of 
the  foreign  security. 

COMMENTS 

Exemption  under  this  provision  should  not  depend  on 
receipt  of  a  tax-free  ruling  under  section  367  of  the  Internal 
Revenue  Code  as  is  implied  from  the  Treasury  Department 
technical  explanation  of  the  bill — Association  of  the  Bar  of 
the  City  of  New  York. 

Section  4913.  Limitation  on  Tax  on  Certain  Acquisitions  i 

Subsection  (a)  provides  that  tax  at  the  time  of  the  exercise  of  an' 
option,  or  the  extension  or  renewal  of  a  debt  obligation,  is  to  be| 
limited  as  provided  in  subsection  (b) .  , 

COMMENTS  1 

I 

Exchanges  in  bankruptcy  or  insolvency  situations  should  i 
be  exempt  from  tax. — ^Association  of  the  Bar  of  the  City  of 

New  York.  ' 

I 

Subsection  (b)  provides  that  the  tax  on  the  exercise  of  an  option,  j 
or  extension  or  renewal  of  a  debt  obligation,  is  to  be  determined  by  1 
reducing  the  tax  payable  under  the  general  rule  by  the  tax  which  j 
would  have  been  payable  had  the  option  or  security  surrendered  been  | 
subject  to  tax  immediately  before  the  time  of  exercise,  renewal,  etc.! 
In  the  case  of  certain  defaulted  Government  obligations,  the  billi 
provides  for  their  tax-free  exchange.  ! 

NO    COMMENTS  i 

I 

Section  4914.  Exclusion  for  Certain  Acquisitions 

Subsection  (a)  provides,  in  general,  that^  the  tax  shall  not  apply  to 
the  following  transactions: 

1.  Transfers  between  a  person  and  liis  nominee,  custodian,  orj 
agent ;  j 

2.  Certain  transfers  by  operation  of  law;  ; 

3.  Gifts  and  inheritances;  j 

4.  Distributions  and  exchanges  of  stock  by  a  corporation  to  orj 
with  its  shareholders ;  or  j 

5.  Conversion  of  debentures  into  stock. 

COMMENTS  j 

Provision  sliould  be  made  to  exempt  acquisitions  by  anj 
existing  shareliolder  under  a  subscription  solely  for  the| 
purpose  of  maintaining  his  proportionate  equity. — Westing- 
house  Electric  (\)rp. 

Subsection  (b)  provides  that  the  following  U.S.  persons  are  not 
subject  to  tax. 

(1)   Agencies  and  instrumentalities  of  the  United  States. 
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NO    COMMENTS 


(2)  Commercial  banks  making  loans  in  the  ordinary  course  of 
their  commercial  banking  business. 

COMMENTS 

Exemption  should  be  limited  to  strictly  commercial  credit 
transactions  or  to  the  financing  of  specific  export  trans- 
actions.— ^Smith,  Barney  &  Co. 

*  *  *  *  * 

The  statute  should  specifically  provide  for  exemption  of 
foreign  securities  acquired  by  Edge  Act  corporations. — New 
York  Clearing  House. 

(3)  Exporters  of  U.S.  goods  are  exempt  from  tax  if  the  goods 
exported  were  manufactured,  produced,  extracted,  or  grown  in 
the  United  States  by  the  exporter  or  a  related  corporation. 
However,  this  exemption  applies  only  if  the  debt  obligation  is 
held  to  maturity  by  the  exporter  or  is  transferred  by  him  to  a 
commercial  bank  or  agency  or  instrumentality  of  the  United 
States, 

COMMENTS 

Proceeds  from  the  sale  of  any  security  should  be  exempt 
to  the  extent  used  to  purchase  goods  or  services  from  U.S. 
persons — Investment  Bankers  Association. 

***** 

Exemption  should  apply  to  export  transactions  dealing 
wholly  or  in  part  with  services  since  such  services  are  almost 
inevitably  a  part  of  a  transaction  involving  the  sale  of 
products — Machinery  &   Allied  Products  Institute. 

***** 

Provision  should  be  made  to  exclude  debt  obligations  of 
a  foreign  issuer  received  by  a  foreign  branch  of  a  domestic 
corporation  as  a  result  of  the  sale  of  goods  produced  abroad 
hy  the  foreign  branch^ — Association  of  the  Bar  of  the  Citv 
of  New  York. 

***** 

A  U.S.  exporter  who  undertakes  to  provide  a  purchaser 
with  a  complete  operating  facility  should  be  allowed  to  re- 
ceive debt  obligations  of  the  foreign  issuer  free  of  tax.  Fail- 
ure to  provide  exemption  will  place  U.S.  companies  at  a 
price  disadvantage.  Moreover,  allocation  of  a  portion  of 
the  purchase  price  of  such  contracts  to  U.S.  manufactured 
goods  could  become  hopelessly  involved — Westinghouse 
Electric  Corp. 

***** 

"Turnke}^"  contracts  (contracts  where  a  U.S.  manufac- 
turer assumes  responsibility  for  an  entire  project  of  which 
his  equipment  is  only  part)  should  be  excepted  from  the 
tax — National  Association  of  Manufacturers. 
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In  order  to  be  competitive  with  foreign  contractors,  the 
bill  should  be  amended  to  exclude  from  tax  debt  obligations 
and  stock  received  as  compensation  for  services,  material,  i 
machinery,  equipment,  construction,  or  any  combination  of  ! 
them,  performed,  furnished,  procured,  or  supplied  by  the  j 
U.S.  person  or  his  subcontractor — National  Constructors  | 
Association.  i 

*  *  *    ■  *  *  ' 

Provision  should  be  made  to  permit  dispositions  because  | 
of  factors  be3^ond  the  control  of  the  exporter,  for  example 
reorganizations,  bankruptcy,  etc. — National  Association  of 
Manufacturers. 


A  U.S.  person  should  be  permitted  to  transfer  a  debt  obli- 
gation to  a  controlled  foreign  corporation  which  ciualifies  as 
an  export  trade  corporation. — Westinghouse  Electric  Corp. 

(4)  Any  U.S.  person  is  exempt  from  tax  to  the  extent  acquisition 
of  foreign  securities  is  reasonably  necessary  to  satisfy  minimum 
requirements  imposed  upon  him  by  foreign  law.  Foreign  law  require- 
ments are,  in  effect,  frozen  as  of  July  1 8,  1963. 

COMMENTS 

Test  should  be  whether  the  stock  or  debt  obligation  was 
acquired  "in  accordance  with  good  business  practice"  in  a 
foreign  country. — National  Foreign  Trade  Council,  Inc. 

The  exemption  for  investments  required  by  foreign  law 
should  permit  all  investments  made  pursuant  to  any  legal 
requirement  so  long  as  it  is  not  discriminatory  against  Amer- 
ican  corporations.  U.S.  banks  operating  foreign  branches 
have  no  choice  but  to  comply  with  laws  of  the  countries  in 
which  they  operate. — New  York  Clearing  House. 

*  4:  ^c  i):  !)E 

It  is  customary  for  insurance  companies  to  invest  premiuma 
collected  abroad  in  securities  of  the  foreign  country  in  which 
collected.  Therefore,  investments  in  excess  of  legal  require- 
meTits  are  a  juatter  of  business  necessity,  even  tliough  not 
compelled  by  law.  It  is  also  unrealistic  and  unfair  to  restrict 
investments  to  those  required  by  foreign  insurance  laws  as 
they  existed  on  Jul}^  18,  1963 — Association  of  Casualty  & 
Surety  Companies  and  the  National  Board  of  Fire  Under- 
writers. 

*  *  *  *  * 

Some  countries  do  not  requiie  investment  in  the  securities 
of  that  country  but  the  need  to  keep  money  in  the  country 
of  origin  nevertheless  exists.  Moreover,  due  to  market  flue-  \ 
tuations,  it  is  not  possible  to  maintain  a  level  of  investment  i 
exactly  equal  to  that  required  (some  life  insurance  companies  \ 
keep  a  surplus  of  not  more  than  10  percent) — American  Life  ! 
Convention  and  Life  Insurance  Association  of  America.  I 
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Restriction  of  investments  to  a  required  reserve  is  too 
narrow.  Prox-ision  should  also  be  made  to  allow  for  changes 
in  requirements  imposed  by  foreign  governments — American 
Foreign  Insurance  Association. 

Section  4915.  Exclusion  for  Direct  Investments 

Subsection  (a)  provides,  in  general,  that  the  tax  does  not  apply  to 
acquisitions  by  U.S.  persons  of  securities  of  a  foreign  corporation  in 
which  they  own,  directly  or  indirectly,  a  10-percent  or  greater  stock 
interest. 

;,  .  ,,  COMMENTS 

The  10-percent  figure  is  too  high.     The  exemption  should 

■'  turn   on   whether  the   foreign   corporation   whose   stock  is 

acquired  is  engaged  in  operations  simitar  or  related  to  those 

of  the  investor — Chamber  of  Commerce  of  the  United  States. 

.     .       i  *  s(s   .  *  *  * 

The  10-percent  figure  is  too  high.  The  exemption  should 
apply  to  investments  in  corporations  in  a  related  business — 
Standard  Oil  Co.  (New  Jersey). 

4c  *  *  *  * 

The    10-percent   owiiership   requirement   is   too   high   to 
provide    an    adequate   basis   for   distinction   between   port- 
folio investments  and  direct  investments.     Investments  of 
_    ,  lesser  amounts  should  be  exempt  if  made  in  corporations 

engaged  in  operations  similar  or  related  to  those  of  the 
'[':'  investor— United  States  Council  of  International  Chamber 

of  Commerce,  Inc. 

*  *  *  * .  * 

Broader  stock  attribution  rules  than  those  provided  should 
;  be '  adopted  for  purposes  of  determining  if ,  a  person  owns 

10  percent  of  the  stock  of-a-foreigncorpWation— Association 
of  the  Bar  of  the  Citv  of  New  York. 


Exemption  should  be  provided  in  cases  where  a  U.S.  con- 
tractor, in  order  to  comply  with  the  terms  of  a  bid  on  a 
construction  contract,  obtains  less  than  a  10-percent  interest 
in  a  foreign  corporation.  Such  bid  requirements  have 
recently  been  unposed  by  some  foreign  purchasers  of  large- 
scale  projects  to  insure  that  major  contractors  retain  an 
interest  in  the  project  after  nerformance  has  been  complet- 
ed.— Westinghouse  Electric  Corp. 

***** 

Provision  should  be  made  to  grant  refund  of  tax  paid  with 
respect  to  acquisitions  while  owning  less  than  10  percent  of 
the  stock  of  the  foreign  corporation  if  the  U.S.  person  sub- 
sequently acquires  a  10-percent  interest  in  the  corpora- 
tion.— National  Association  of  ]Manufacturers. 
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Provision  should  be  made  to  exempt  investments  made- 
through  partnerships  or  other  forms  of  business  organiza- 
tions.— National  Association  of  Manufacturers. 

4:  *  *  *  *  ! 

i 

Provision  should  be  made  to  provide  that  any  member  of 
an  affiliated  group  can  make  loans  to  foreign  subsidiaries  in  ji 
those  cases  where  the  foreign  subsidiary  is  10  percent  owned' 
by  a  U.S.  corporate  member  of  the  afl&liated  group. — United | 
Fruit  Co. 

:(e  Hi  4:  ^  ^i 

Provision  should  be  made  to  allow  U.S.  persons  generally: 
to  make  tax-free  loans  to  10-percent-owned  foreign  sub- 
sidiaries of  domestic  corporations — Kaiser  Aluminum  & 
Chemical  Corp. 

***** 

If  the  U.S.  persons  who  own  a  domestic  corporation  also 
own  a  foreign  corporation,  the  domestic  corporation  should 
be  permitted  to  make  tax-free  loans  to  the  foreign  corpora- 
tion.— Stephen  S.  Ziegler.  I 

Committee  report  should  make  it  clear  that  a  10-percent 
interest  need  not  be  acquired  at  one  time  for  the  exceptioq 
to  apply. — United  States  Gypsum  Co. 

Subsection  (b)  provides  that  the  direct  investment  rule  of  subsec 
tion  (a)  does  not  apply  to  corporations  which  are  formed  or  availed  ol 
for  the  purpose  of  acquiring  securities  of  a  foreign  corporation,  whicl^ 
if  acquired  directly,  would  be  subject  to  tax.  However,  this  provision 
does  not  apply  to  corporations  formed  or  availed  of  to  hold  foreigi] 
securities  if  the  securities  acquired  are  necessary  to  meet  minimund 
requirements  of  local  law,  or  are  derived  in  the  ordinary  course  of  ai] 
underwriting,  brokerage,  or  commercial  banking  business.  i 

COMMENTS  I 

Acquisitions  made  in  connection  with  business  transac-l 
tions  with  a  person  in  a  foreign  country  should  be  exempj 
even  though  such  person  is  not  technically  doing  business  m 
the  foreign  country. — National  Association  of  Manufacturers! 

*  *  *  *  *         i4 
Acquisitions  by  an  "investment  bank"  should  be  exempt  iij| 

the  same  manner  as  acquisitions  made  by  commercial  banks! 
Aloreover,  the  statutory  prohibition  should  be  against  foreigi]! 
corporations  formed  or  availed  of  for  the  primary  purpose) 
of  avoiding  the  interest  equalization  tax  rather  than  beins 
form  3d  or  availed  of  for  the  purpose  of  acquiring  securitie^ 
of  a  foreign  corporation. — Baker,  McKenzie  &  Hightower. 

*  *  *  *  *       i 

Exemption  should  apply  to  "dealers"  rather  than  "broj' 
kers"  since  brokers  do  not  acquire  securities. — Investmeni 
Bankers  Association  of  America. 
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Subsection  (c)  provides  that  the  direct  investment  rule  of  subsec- 
tion (a)  does  not  apply  if  the  10-percent  shareholder  of  the  foreign 
corporation  intends  to  sell  the  securities  he  acquires  to  U.S.  persons. 

NO       COMMENTS 

Section  4916.   Exclusion  for  investments  in  less  developed  countries 

Subsection  (a),  in  general,  provides  that  the  tax  shall  not  apply  to 
the  acquisition  by  U.S.  persons  of — 

(1)  debt  obligations  of  a  less  developed  country;  or 

(2)  stock  or  debt  obligations  of  less  developed  country  corpora- 
tions. 

COMMENTS 

In  addition  to  the  provision  relating  to  investments  in 
less  developed  country  corporations,  provision  should  be 
made  to  exclude  investments  made  in  a  less  developed 
country  in  an  individual  capacity  or  through  a  partnership, 
trust,  etc. — National  Association  of  Manufacturers. 

***** 

Should  exempt  all  investments  or  loans,  whether  or  not 
with  a  corporation,  made  in  any  less  developed  country  for 
activities  within  such  countries. — Standard  Oil  Co.  (New 
Jersey) . 

:f:  :{;  H<  :f:  :^ 

An  exclusion  should  be  provided  for  debt  obligations  of 
individuals  and  partnerships  of  a  less  developed  country, — 
United  Fruit  Co. 

Exemption  should  apply  to  obligations  acquired  from  part- 
nerships and  other  noncorporate  organizations. — American 
Institute  of  Certified  Public  Accountants. 

Exemption  should  apply  to  obligations  of  individuals  and 
partnerships  as  well  as  to  investments  in  holding  com- 
panies.— United  States  Council  of  the  International  Chamber 
of  Commerce,  Inc. 

Subsection  (b)  provides  that  the  President  of  the  United  States 
shall  designate  which  comi tries  are  to  be  treated  as  being  less  developed 
for  purposes  of  the  bill. 

NO    COMMENTS 

Subsection  (c)  defines  the  term  "less  developed  country  corporation." 

COMMENTS 

Provision  should  be  made  to  exempt  investment  in  a  com- 
pany which  holds  the  stock  of  various  operating  companies 
which  themselves  qualify  as  less  developed  country  corpora- 
tions. This  amendment  would  make  the  definition  of  a  less 
developed  comitry  corporation  consistent  with  the  definition 
used  for  foreign  tax  credit  purposes. — ^^Deltec  Panamerica  S.A. 
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The  definition  of  a  less-developed  country  corporation  use( 
for  foreign  tax  credit  purposes  should  be  used. — Liberiai 
Iron  Ore,  Ltd. 

The  definition  of  a  less-developed   country   corporatioi 
:  :   used;  for  fojejgn  tax;  credit  purposes  should,  be  used. — Asso 
ciation  of  the  Bar  of  the  City  of  New  York. 

A  holding  company  for  a  less  developed  country  corpora 
tion  should  qualify — American  Institute  of  Certified  Publi 
Accountants. 

In  the  case  of  new  issues  distributed  before  enactment  o 
the  bill,  provision  should  be  made  to  permit  post  acquisitio] 
approved  by  the  Treasury  Department  of  the  issue  as  beini 
an  issue  of  a  less  developed  country  corporation — America] 
Institute  of  Certified  Public  Accountants. 

Income  from  sources  within  the  United  States,  an| 
assets  located  in  the  United  States,  should  be  treated  as  les 
developed  country  income,  and  assets,  for  purposes  of  detei 
mining  qualification  of  a  corporation  as  a  less  dev^elopej 
country  corporation — American  Institute  of  Certified  Publj 
Accountants.  f 

Section  4917.  Exclusion  for  New  Issues  Where  Required  for  Intef 
national  Monetary  Stability  I 

This  section  permits  the  President  of  the  United  States  to  exemjj 
from  tax  certain  new  issues  of  foreign  securities.  The  exemption  rai 
be  limited  in  dollar  amount  and /or  for  a  specified  period.  If  tl 
exclusion  is  limited,  it  applies  to  those  securities  to  which  regis tratid 
statements  first  become  effective  or  to  which  notification  first  occuij 

COMMENTS 

Exemption  should  be  broadened  to  permit  exemptic 
statement  with  the  Securities  and  Exchange  Commissic 
rather  than  on  the  time  the  registration  statement  becom| 
effective^Investment   Bankers    Association   of    America.  I 

It  would  seem  more  equitable  for  the  exemption  to  appl 
to  those  issues  as  to  which  registration  statements  or  notij 
cations  were  first  filed. — Association  of  the  Bar  of  the  Cil 
of  New  York. 

Exemption  should  be  broadened  to  permit  exemption  f  | 
outstanding   issues. — United   States    Council   of   the  Inte 
national  Chamber  of  Commerce,  Inc. 

Section  4918.  Exemption  for  Prior  American  Ownership  [ 

Subsection  (a)  provides  that  the  tax  shall  not  apply  to  a  pers<|: 
who  acquires  a  foreign  security  from  a  person  who  was  a  U.S.  pers^ 
throughout  the  period  of  his  ownership  of  the  security  or  continuous' 
since  July  18,  1963. 
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I 

! 

j  COMMENTS 

I  .  .        .■     ■ 

j  Exemption  should  also  apply  in  cases  where  a  U.S.  person 

I  sells  securities  after  immigrating  to  the  United  States  after 

I  July  18,  1963. — Kramer,  Marx,  Greenlee  &  Backus. 

Subsection  (b)  provides  that  receipt  of  a  certificate  of  American, 
ivnership  shall  be  conclusive  proof  that  the  purchaser  is  exempt 
;om  tax  unless  the  purchaser  knew  the  certificate  was  false  in  a 
[laterial  respect. 

i:  COMMENTS 

!'  The  use  of  blanket  certificates  of  American  ownership  as 

{  proof  of  the  purchaser's  exemption  from  tax,  presently  au- 

I  thorized  for  national  security  exchange  transactions,  should 

!  be  authorized  with  respect  to  over-the-counter  transactions — ■ 

j  Association  of  Stock  Exchange  Firms. 

I  "  ^  ^  ^  ^  ^ 

i  The  procedure  worked  out  by  the  Treasury  Department 

i  and  the  New  York  Stock  Exchange  whereby  no  certificate 

i  of  American  ownership  need  accompany  a  certificate  of  stock 

traded  on  the  exchange  should  be  codified — New  York  Stock 

Exchange. 

lection  4919.  Sales  by  Underwriters  and  Dealers  to  Foreign  Persons 

Subsection  (a)  provides  exemption  from  tax  for — 

(1)  underwriters  to  the  extent  they  sell  foreign  securities  to 
non-U. S.  persons  in  connection  with  private  placements  or  public 
offerings  registered  with  the  Securities  and  Exchange  Commission; 
and 

(2)  dealers  in  dollar  bonds  if  the  dollar  bonds  are  sold  to 
non-U.S.  persons  within  30  days  after  their  acquisition. 

COMMENTS 

The  requirement  that  an  offering  must  be  registered  with 
the  Securities  and  Exchange  Commission  in  order  to  be 
exempt  should  be  deleted  since  offerings  of  less  than  $300,000 
and  offerings  sold  entirely  to  foreigners  are  exempt  from 
registration — Cahill,  Gordon,  Reindel  &  Ohl. 

Provision  should  be  expanded  to  cover  all  public  offerings 
regardless  of  whether  registration  is  required — Association 
of  the  Bar  of  the  City  of  New  York. 

Subsection  (b)  sets  forth  the  general  procedure  to  be  followed  by  a 

jjerson  claiming  an  exemption  as  an  underwriter  or  dealer. 

I 

j  NO    COMMENTS 

j    Subsection    (c)    defines   the   terms    "underwriter,"    "dealer,"    and 
['foreign  dollar  bonds." 

NO    COMMENTS 
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Section  4920.  Definitions 

Paragraph  (1),  in  general,  defines  the  term  "debt  obligation" 
include  any  indebtedness,  whether  or  not  in  writing  and  whether  or' 
not  bearing  interest.  It  also  includes  any  interest,  option,  or  rightj 
in  a  debt  obligation.  The  definition  excludes  convertible  debentures^ 
notes  received  as  compensation  for  services,  and  obligations  arising 
out  of  divorce.  ' 

COMM^iSfTS  i 

Convertible  debentures  should  be  taxed  as  debt  obligationsj 
A  15-percent  tax  should  be  paid  upon  conversion  and  a  credit 
given  at  that  time  for  the  tax  paid  on  the  bond — Smithj 
Barney  &  Co. 

The  exclusion  authorized  for  debt  obligations  received  as 
compensation  for  services  should  be  extended  to  exclude 
stock  received  as  compensation  for  services  rendered— I 
National  Constructors  Association.  | 

Exemption  should  be  made  for  stock  received  as  compensaj 
tion — American  Institute  of  Certified  Public  Accountants. 

The  bill  should  not  apply  to  debt  obligations  received  b^ 
a  U.S.  person  as  a  result  of  services  performed  by  a  50j 
percent-owned  foreign  subsidiary  of  the  U.S.  person— i 
Chicago  Bridge  &  Iron  Co. 

Paragraph  (2)  defines  the  term  stock  to  include  stock  or  shares  of  i 
corporation,  the  partnership  interest  of  a  limited  partner,  and  optiom 
or  rights  to  acquire  stock.  I 

NO    COMMENTS 

Paragraph  (3)  defines  the  term  "foreign  issuer  or  obligor."     Subj 

paragraph  (A)  of  paragraph  (3)  sets  forth  the  general  rule  that  i 

foreign  issuer  or  obligor  includes —  | 

(i)  an  international  organization  of  which  the  United  States  ij 

not  a  member;  I 

(ii)  a  government  of  a  foreign  country;  and 

(iii)  foreign  corporations,  partnerships,  trusts,  estates,  associa, 

tions,  insurance  companies,  or  joint-stock  companies.  i 

\ 

NO    COMMENTS  I 

Subparagraph  (B)  of  paragraph  (3)  treats  as  a  foreign  obligor  an]! 
domestic  corporation  which  is  formed  or  availed  of  for  the  principaJj 
purpose  of  acquiring  capital  for  a  foreign  person. 

NO    COMMENTS 

Subparagraph  (C)  of  paragraph  (3)  permits  a  domestic  regulatec 
investment  company  which  has  80  percent  of  its  assets  in  foreigr 
securities  to  elect  to  be  treated  as  a  foreign  corporation.     Such  a  cor 
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poration  may  not,  however,  borrow  or  issue  new  stock  after  July  18, 
1963,  and  before  its  election;  except  for  issues  registered  with  the 
Securities  and  Exchange  Commission  before  July  18,  1963,  and  sold 
before  September  15,  1963.  Elections  under  this  provision  must  be 
made  within  30  days  after  enactment  of  this  provision.  The  effective 
date  of  an  election  is  to  be  determined  by  the  electing  corporation. 

COMMENTS 

A  regulated  investment  company  making  an  election  under 
this  provision  should  be  permitted  to  make  the  election  with 
respect  to  its  investments  retroactive  to  July  18,  1963;  but, 
shares  in  the  fund  should  not  be  treated  as  shares  of  a  foreign 
corporation  with  respect  to  transfers  by  shareholders  until 
after  the  date  of  enactment  of  the  bill — Japan  Fund,  Inc. 

Electing  funds  should  be  permitted  to  switch  their  foreign 
investments  tax  free  during  the  period  July  18,  1963,  to  the 
date  of  theh'  election.  Moreover,  piu*chasers  of  stock  in 
the  fund  should  also  be  exempt  from  tax  for  this  interim 
period.  Failure  to  adopt  this  provision  would  be  unfair 
and  inequitable  since  purchasers  of  stock  in  a  fund  during 
the  interim  period  might  not  have  foreseen  a  retroactive 
election  by  the  fund — Eurofund,  Inc. 

Paragraph  (4)  defines  the  term  "United  States  person." 

NO    COMMENTS 

Paragraph  (5)  defines  the  term  "period  remaining  to  maturity." 

COMMENTS 

Provision  should  be  made  to  permit  refund  of  a  tax  if  a 
loan  is  prepaid — New  York  Clearing  House. 

The  definition  should  be  amended  to  exclude  demand 
deposits,  for  example,  demand  deposits  in  a  foreign  bank — 
Connor,  Winters,  Randolph  &  Ballaine. 

EFFECTIVE  DATES 
In  General 

The  tax  is,  in  general,  applicable  to  acquisitions  of  foreign  securities 
by  U.S.  persons  after  July  18,  1963. 

COMMENTS 

The  bill  should  be  made  effective  on  the  date  of  enact- 
ment— Association  of  Stock  Exchange  Firms. 
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Exemption  for  preexisting  commitments  •  i      r 

The  bill  does  not  apply  to  acquisitions  made  after  July  18,    1963^ 

pursuant  to  an  obligation  which  on  July  18,  1963  was—  ,' 

1.  unconditional;  or  /     '' 

2.  subject  only  to  conditions  contained  in  a  formal  contra^ct;^ 
under  which  partial  performance  had  occurred.  * 

COMMENTS 

The  bill  should  exempt  contracts  which  oh  July  18,  1963,. 
were  subject  only  to  the  satisfaction  of  conditions  which 
were  not  within  the  purchasers'  control— Investment  Bank- 
ers Association. 

Acquisitions  made  after  July  18,  1963,  should  be  exempt 
if,  prior  to  such  date,  the  acquisition  was  subject  to  a  firm 
purchase  agreement  or  had  reached  a  stage  where  none  of 
the  important  terms  or  conditions  w^ere  under  the  buyers 
control.  The  buyer  should  be  I'equired  to  provide  satis- 
factory evidence  of  the  agreement  and  the  stage  of  negotia- 
tions on  July  18,  1963— Keysto.ne,Oust0dian  Funds,  Inc. 

*  *  *  *  * 

The  bill  should  exclude  transactions  which  had  progressed 
to  the  point  where  a  memorandum  of  terms  or  a  commitment 
letter  had  been  exchanged  prior  to  July  18,  1963T~Henry  J. 
Clay. 

Exemption  should  be  made  for  commitments  evidence'^  by 
a  commitment  letter  sighed  on  or  before  July  18,  1963— 
Morgan  Stanley  &  Co,    - 

^  ^  ^  -^  ^ 

The  bill  should  not  apply  to  an  obligation,  understanding,! 
or  plan  which  was  in  existence  on  July  18,  1963,  and  under! 
which  partial  performance  or  execution,  such  as  obtaining 
foreign  exchange  control  permits  or  organization  of  a  foreign. 
corpora tioil,  had  occurred  as  of  such  dat^-^Baker,  McKenziei 
&  Hightower. 

*  *  *  *  *         1 

Acquisitions  made  after  July  18,  1963,  should  be  exemptj 
if  the  purchase,  or  commitment  to  purchase,  had  been  for-i 
mally  approved  before  July  18,  1963,  by  a  finance  or  invest-' 
ment  committee  of  an  insurance  company,  pension  trust-^J 
educational  or  charitable  institution,  or  similar  institutionatj 
investor — Breed,  Abbott  &  Morgan.  i 

*  *  *         ,  *  *         I 

As  a  practical  matter,  hfe  insurance  companies  consideri 
themselves  obligated  to  complete  a  trnnsaction  after  reach-j 
ing  an  understanding  with  the  other  party  even  though; 
certain  customary  conditions  remain  to  be  fulfilled  before' 
the  company  is  legally  connnitted.  Transactions  in  thisi 
state  on  July  18,  1963,  shoidd  be  exejnpt — American  Lifel^ 
Convention  and  Life  Insurance  .Association  of  America. 
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Exemption  for  public  offerings  registered  with  the  Securities  and 
Exchange  Commission 

The  bill  does  not  apply  to  acquisitions  made  on  or  before  September 
15,  1963  if— 

' .  a  registration  statement  with  respect  to  the  security  was  in 
effect  at  the  time  of  the  acquisition, 

2.  the  registration  statement  was  filed  with  the  Securities  and 
Exchange  Commission  in  the  90-day  period  prior  to  July  18, 
1963;  and 

3.  no  material  amendments  to  the  registration  statement  had 
been  filed  after  July  18,  1963. 

COMMENTS 

The  exemption  should  be  extended  to  the  private  place- 
ment of  foreign  securities  in  all  cases  where  within  90  days 
prior  to  July  18,  1963,  a  placing  banker  had  received  firm 
authorization  froni  a  foreign  issuer  to  proceed  with  the 
private  placement  on  specified  terms  as  to  amount,  maturity, 
and  interest  rate — R.W.  Pressprich  &  Co. 

The  exemption  should  be  amended  to  apply  to  acquisitions 
made  on  September  16,  1963,  in  order  to  conform  the  statute 
to  public  announcements  made  by  the  Treasury  Department 
on  July  18,  1963,  relating  to  the  effective  date  of  the  tax. — 
Cahill,  Gordon,  Reindel  &  Ohl. 

Exemption  for  listed  securities 

The  bill  does  not  apply  to  acquisitions  of  foreign  securities  by  a 
U.S.  person  if  the  foreign  security  was  acquired  on  a  national  stock 
exchange   before  August  17,   1963. 

NO    COMMENTS 

Exemptions  for  the  exercise  of  options  and  the  acquisition  of  securities 
as  a  result  of  foreclosure 

The  bill  does  not  apply  to  acquisitions  made  pursuant  to  an  option 
'Acquired  before  July  19,  1963,  or  to  acquisitions  made  as  a  result  of  a 
foreclosure. 

COMMENTS 

The  bill  should  also  exclude  stock  acquired  as  a  result  of 
the  exercise  of  an  option  by  the  estate,  heir,  or  legatee  of  a 
person  whose  acquisition  would  not  have  resulted  in  tax. — 
Association  of  the  Bar  of  the  City  of  New  York. 
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RETURN  AND  PENALTY  REQUIREMENTS 

The  bill  provides  for —  , 

1.  Quarterly  returns  by  persons  incurring  liability  for  tax  andi 
by  persons  who  would  be  liable  for  tax  except  for  the  fact  the; 
security  acquired  carried  with  it  a  certificate  of  American  ownerH 
ship.  I 

2.  A  civil  penalty  of  the  greater  of  $10  or  5  percent  of  the! 
amount  of  tax  that  would  be  due  (but  computed  without  regard] 
to  the  exemptions  for  certificates  of  American  ownership  or  salesj 
to  foreigners  by  underwriters,  etc.)  had  a  return  been  filed.  Th^ 
maximum  penalty  shall  not  exceed  $1,000.  I 

3.  A  civil  penalty  of  125  percent  of  the  tax  that  would  otherj 
wise  have  been  paid  by  the  purchaser  if  a  person  executes  a  false 
certificate  of  American  ownership  or  certificate  of  sale  to  foreignl 
persons.  In  addition,  criminal  penalties  of  $1,000  and  imprison-i 
ment  for  not  more  than  1  year  may  also  be  imposed  for  the  willful 
execution  of  a  fraudulent  certificate.  I 

I 

NO    COMMENTS  I 

DENIAL  OF  DEDUCTION  FOR  TAX  PAID  I 


The  bill,  in  general,  denies  a  deduction  for  tax  paid  by  a  U.S.  person 
in  connection  with  the  acquisition  of  a  foreign  security  and  provide^ 
that  the  tax  shall  be  added  to  the  basis  of  the  security  acquired] 
However,  a  deduction  is  allowable  if  the  U.S.  person  is  reimbursed  foi 
the  tax  by  a  foreign  issuer  or  obligor  and  is  required  to  include  suet 
reimbursement  in  income. 

COMMENTS 

Deduction  for  the  tax  should  be  allowed  even  though  si 
reimbursement  is  includible  in  income  in  a  taxable  yeai 
which  differs  from  the  one  in  which  the  tax  was  paid.— li 
National  Association  of  Manufacturers.  j 

Provision  should  be  made  in  the  case  of  original  issu^ 
discount  obligations  to  permit  the  tax  to  be  treated  as  ad: 
additional  price  paid  for  the  obligation.  Provision  shoulql 
also  be  made  to  permit  amortization  of  the  tax  over  the 
period  of  the  indebtedness. — -Association  of  the  Bar  of  th^j 
City  of  New  York. 


V.  ALTERNATIVE  PROPOSALS 

Public  witnesses  recommended  consideration  of  the  following  alter- 
Qatives  to  enactment  of  H.R.  8000: 

The  solution  to  the  U.S.  balance-of-payments  deficit  position 
must  be  found  in  top-level  political  agreement  among  the  leaders 
of  the  free  world.  Such  agreement  must  define  the  mutual 
obligations  of  the  parties  with  respect  to  the  budgetary  and 
foreign  exchange  costs  of  defending  Europe  and  containing  Com- 
munist China  in  the  Far  East, 

Reduce  non-asset-creating  expenditm*es  abroad. 

Increase  longer  term  interest  rates. 

Arrange  a  major  drawing  on  the  International  Monetary  Fund. 

Remove  the  25-percent  gold  cover  on  U.S.  currency. 

Issue  special  certificates  and  bonds  denominated  in  currencies 
of  foreign  countries. 

Establish  a  new  international  monetary  mechanism  with  ability 
to  expand  credit  to  provide  an  effective  means  of  financing  world 
trade. 

Seek  voluntary  restraints  on  the  making  of  foreign  investments 
by  large  institutional  investors. 

Create  a  capital  issues  committee  to  screen  all  foreign  demands 
on  the  U.S.  capital  markets. 

Adopt  a  program  of  tax  incentives  for  persons  who  increase 
their  export  of  U.S.  manufactured  goods. 

Impose  temporary  direct  restrictions  on  investments  of  Ameri- 
can companies  in  industrial  foreign  countries. 

Restrict  or  place  a  tax  on  foreign  travel  by  U.S.  persons. 

Encourage  investment  in  the  United  States  by — 

(a)  reducing  or  eliminating  the  withholding  tax  on  divi- 
dends and  interest  paid  foreign  investors;  and 

(b)  increasing   the  estate   tax  exemption  of  nonresident 
aliens  from  $2,000  to  $60,000. 

Discourage  foreign  investment  by  U.S.  persons  through  repeal 
of  the  foreign  tax  credit. 

Require  that  tax-exempt  organizations  pay  tax  on  their  foreign 
source  income. 
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